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him. The Council 
r at least is not provided 
There is no constitution, 
least no written constitution, for the State, 
the form and method of legislating are not pre- 
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ltan in Council, and are signed by the British 
id Ir fact, however, “nactments 
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: Agreement of 
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taken and acted upon”on all questions in Brunei} 
other than those affecting the Mohammedan religion, 
y the above n of lediale tion has 
a result 


6. The enactments from 1906 to 1930 have been 
collected in a volume stated to have been published 
"by authority" (presumably the authority of the 
Sultan), although no statutory authority for the 
publication Was ever given. According to the 
preface this volume contains all the Enactments in 
force on the Bist December, 19350. gnac time ants since 
1930 have not been collected and published in 

volume form, they do not purport to be published 

“Gy authority", nor do they bear any pri 


7 The High Commissioner now suggests that:- 


the Knactments si 
published in a sim 


ince 1950 should be 
ila 


ar volume without revision 


an Interpretation and General Clauses 
Ordinance -should be enacted in proper form 
by the Sultan himself in Council, containing 
a definition of the expr sssion "Sultan in 
Vounecil™, and a ¢ i Piving Val da hye te 
the two volumes; 


a Government Printer should be appointed 
and a Government Gazette -should be 
established and issued. (There is none at 
present); 
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there should then be a Revised Edition of 
the Laws Enactment, followed by a Revised 
Edition; 


the Sultan should then pe advised to grant 
a Constitution. 
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Brunei is to be read subject to the 
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provisions of the Treaties with His Majesty? 


McPetrie 


I agree with your minute and have only the following 
additional comments to make. 


Paragraph 6, | The usual practice is for Colonial laws to 
purport to be “printed by the Government printers" in order to 
satisfy the Evidence eee es) 1907#% That does 
not apply to Brunei, but it w2d4 be desirable, I think, for them 
to adopt the same course. 


Paragraph 7(b). It appears to me that the provision for 
validating doubtful laws should not be in the Interpretation and 
General Clauses Ordinance. It is much too important and as a 
transitional enactment I feel it would not be suitable in a law 
of that sort. I would rather see it in the Revised Edition of 
the Laws Enactment or, better still, in any law enacted as suggested 
in your paragraph 7(B) governing the exercise of the Sultans 
legislative powers. I suppose it will take some time to work 
out a constitution (your paragraph)7(e)), but if that were not 
so this validating provision and e law contemplated in your 
paragraph 7(B) might be part of the constitution. 

| sGreeea eS ae 

_.Paragraph)7(e). Let us mention the point in our reply, 
but )I think it’is a fairly safe assumption that the Sultan 
himself has power to grant a constitution. Certainly the 
Sarawak constitution was granted by the Rajah of Sarawak and 
he derived his title and presumably his prerogatives from the 
Sultan of Brunei. 

Paragraph 8. | In considering what law to introduce in 
Brunei, I think we must bear in mind, having regard especially 
to the proposal for setting up a combined Supreme Court for 
Sarawak, North Borneo and Brunei, the desirability of keeping 
the law of the three territories on parallel lines so far as 
possible. If they can be assimilated to Singapore and the 
Federation of Malaya so much the better. 

Although the jurisdiction to which you refer is reserved 
to His Majesty in the Agreement of 1888, it is not now 
exercised and so far as I know never has been, end I doubt, 
therefore, whether it is necessary to pursue that particular 
question, 
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enacting words of Brunei Laws, would not be sufficient to 
establish a particular method for the exercise of the 
legislative powers, since at present the legislative 
power is not conferred on the Sultan in Council by any 
written Law. If it be desired to prescribe a particular 
method for the enactment of legislation, I am advised that 
an Interpretation Ordinance is not the appropriate law by 
which to make such provision, ond that this could most 
suitably be made in any Constitution which may be granted. 
(In this connection please see also comment at sub-paragraph 
Be in (ii) below.) 


(ii) It is also suggested in the despatch that the new interpre- 
tation Ordinance should give validity to the existing 
Enactments, and it is agreed that some such provision is 
desirable, There must certainly be doubt as to the 
validity of Enactments passed by the Resident in Council 
in the absence of the Sultan. It is necessary to abolish 
such doubts in respect of:- 


Laws which have already been enacted by the Resident in 
Gouncil, 


A provision validating such laws would be out of place in an 
Interpretation Ordinance (which appears to be the course 
suggested in paragraph 7 of the despatch) and is in any case 
too important to appear in such an Ordinance, The validation 
I am advised should therefore be effected as proposed in 
subparagraph B. below. The question whether validation 
should be an out and out validation, which implies that the 
laws have been invalid in the past, or whether it should be 
expressed as a provision “for the avoidance of doubts" can 
best be decided by your Advisers, 


Laws which may be enacted by the Resident in Council in 
the future. 


If the enactment of laws by the Resident in Council is 
intended to be a permanent feature then the validity of 
such laws could be ensured by the insertion of an appro= 
priate provision in whatever Constitution may be granted 
to the State (see (e) below). The validation of laws 
enacted by the Resident in the past could also be dealt 
with in the Constitution, Clearly, however, the drawing 
up of a Constitution may take a considerable time and it 
seems therefore, that if the Resident in Council is to 
continue on occasion to make laws as he has done in the 
past, immediate steps are necessary to regularise this 
process. I*% is therefore suggested that at the same time 
as the new Interpretation Ordinance is enacted the Sultan 
should also (as an interim measure pending the grant of a 
Constitution) enact a law governing the exercise of his 
legislative powers which should expressly confer upon the 
Resident in Council a power to legislate if the Sultan 
should be absent or unable to act. This law could also give 
validation to laws enacted by the Resident in the past. 
Exactly what other provisions such a law should contain I 
aia not in a position to say, since sufficient information 
of conditions in Brunei is not available here. It might, 
however, provide for the constitution and powers of the 
Council, 
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I have the honour to e 
HIS EXCELLENCY THE HIGH 


COMMISSIONER FOR BRUNEI. reeeipt—of Mr. C. W. Dawson's confidential 


DRAFT. DESPATCH 20 Sir, 


(1) despatch No. 7 of the 14th October, 1949, 


on the subject of le cp ane in the State 


We WW A Sere 
subrittine 
e CoE lee ai Brunei, certain proposals for 


te sat vleuy “= up mk ey bay examination and advice, \ 


Sa ee PPT eer ere | Le Pa The proposals were as follows :- 
tRlianburony perm 4 (a) fine €€Brunei® Enactments since 1930 


3 
At ce ats wh ul Mrwires should be published without revision in a 


Vv 
fie volume similar to the 1930 sa Enactments; 


(b) An Interpretation and General 
Clauses Ordinance should be enacted in proper 
form by the Sultan himself in Council, 
containing a definition of the expression 
"Sultan in Council", and a provision giving 
validity to the two volumes §/, Ev ntmunts 
(c) ff Government Printer should be 
appointed, and a Government Gazette should 
be established and issued; 
FURTHER ACTION. 
. (d) there should then be a Revised 
Edition of the Laws Enactment, followed by a 


Revised Edition; 


(e) Phe Sultan should then be advised to 


Ue: "\ y eal as VB aa 


Oo hen eae As regards proposal (c), the usual 
OAR 


/practice 


7 grt A~rehh 2 ene @) ) 20> Cad) 


practice is for Colonial Laws to purport 
to be "printed by the Government Printers" 
in order to satisfy the Evidence (Colonial 
Statutes) Act, 1907® and although this 


does not apply to Brunei it would be desir- 
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able peje cee the Sane course. Subjeet—te rye 
this_proviso/propesals_(c) and (d)}eme—— 
aN 


measure to remedy the present unsatisfactory 
position (i\ddadatoh,:para\ Wy, but the present 
state of affairs has obtained for many years 
without disaster, and could perhaps be allowed 
to continue for a little longer. Gers 
suggested therefore that proposal (a) 

be cele and proposal cee 
Edition of the Laws, be put in hand as soon 


as possible. 
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General Clauses Ordinance should be enacted 


It is agreed that an Interpretation and 


as in proposal (b), but I have two comments jo woke 

on Mr. Dawson's proposals in this connection:- 
(#) It is not clear why special stress 

is laid on the fact that the Interpretation 

Ordinance will contain a definition of "Sultan 

in Council". Such a definition would, of 

course, be useful in that it would clarify 

the meaning of those provisions of written 

law (such as s.6(1) of Enactment No. 1 of 

1947) which confer a power on “the Sultan 

in Council". Such a definition, however, 

even if read with the cereoiaen words of 

Brunei Laws, would not be sufficient to 


/establish 


es 


establish a particular method for the 
exercise of the legislative powers, since 
at present the legislative power is not 
conferred on the Sultan in Council by any 
written Law. If it be. desired to 
prescribe a particular method for the 

‘ Clown aderscd 


enactment of legislation,)\ an Interpretation 


Ordinance is not the appropriate, law by 
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(#) It is also suggested in the 
despatch that the new Interpretation 
Ordinance should give validity to the 
existing Enactments, and it is agreed that 
some such provision is desirate. There 
must certainly be doubt as to the validity 
of Knactments passed by the Resident in 
Council in the absence of the Sultan, 
(despatdn (peta i). It is necessary to 
abolish such doubts in respect of :- 

A, Laws which have already been enacted 


by the Resident in Council. 
A provision validf#ating such laws 
would be out of place in an Interpre- 
tation Ordinance (which appears to be 
the course suggested in wanes 7 of the 
despatch) and is in any case too 
important to appear in such an 

Lar. wdvisod 
Ordinance. The validation should 
therefore be effected as proposed in 


S.b-para B. below. The question whether 


/validatio 


validation should be an out and out 
validation, which implies that the 
laws have been invalid in the past, 


or whether it should be expressed as 


a provision "for the avoidance of 
bes & 
doubts" can then/be decided by your 


Advisers. 

B. Laws which may be enacted by the 
Resident in Council in the future. 
If the enactment of laws by the 
Resident in Council is intended to 
be a permanent feature then the 
validity of such laws could be 
ensured by the insertion of an 
appropriate provision in whatever 
Constitution may be granted to the 
State (see (e) below). The valida- 
tion of laws enacted by the Resident 
in the past @ould also be dealt with 
in the Constitution. Clearly, 
however, the drawing up of a Consti- 
tution may take a considerable time 
and it seems therefore, that if the 
Resident in Council is to continue on 
occasion to make laws as he has done 
in the past, immediate steps are 
necessary to regularise this process. 
It is therefore suggested that at the 
same time as the new Interpretation 
Ordinance is enacted the Sultan 
should also (as an interim measure 

pending the grant of a Constitution) 
enact a law governing the exercise 
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of his legislative powers which 
should expressly confer upon the 
Resident in Council a power to 
legislate if the Sultan should be 
absent or unable to act. This law 
could also give validation to laws 
enacted by the Resident in the past. 
Exactly what other provisions such a 
law should contain I am not in a 
position. to say, since sufficient 
eee aie nal ieee in Brunei is 
not available here. It might, how- 
ever, provide for the Zonstitution 
and powers of the Council,| and-might 
enab he Resident—to Aegistate 
in-which—the 
O fe ow—_the—ke s- 
laegeteeay cele Tt eas dann end 
yy Tattw prays ow 
however if thet-pert—e estew would 


be politically féaN ble) and there is 
Se tor or | Orn wart Yo 


to_my knowledge no-kndywn precedent 
for it in 9/protected St 


b. the—-grant-of—a_Constitution—bytne 


alten (proposal (e)) is a-question—of 

policy, and if it is decided that—a 

Constitution is to be granted it snoutd 

ae _ascertained| whether the power to grant 

a Constitution does in fact reside in the 
altiough, a 

Sultan, / it seems/fairly safe assumption 

that the Sultan has this power, Certainly 

the Sarawak Constitution was granted by 

the Rajah of Sarawak, and he derived his 


title, and presumably his prerogatives, 


from the Sultan of Brunei. 


\ Va /Para 10 


We Para 10 of the despatch raises the 
question of what law the Court should 
apply in matters which are not covered by 
any enactment, and presumes that the Court 
would apply English law in such cases, but 
does not indicate what law the Courts have 

y Ain 


in fact applied hitherto. M 


Ana Le 


recommended an Application & Laws Hnact- 


ment on the lines of the LenS Baya 
enclosed with his despatch, and it is 
agreed that something of the sort is 

Re Guaieeia. In considering what law to 
introduce in Brunei, there should be borne 
in mind, having regard especially to the 
proposal for setting up a combined Supreme 
Court for Sarawak, North Borneo and Brunei, 
the desirability of keeping the law of the 
three territories on parallel lines so far 
as possible. If they can be assimilated 
to Singapore and the Federation of Malaya 
so much the better. 

&. I should be glad if you would give 
further consideration to the proposals 
contained in the despatch under reference 
in the light of ine{coments Kbbetndd om 
thie -despetek, and I should be grateful if 
you would forward,any proposed legislation, 
constitutional or otherwise, in draft fora) 
befdne At as ananted, fer Ctauinoton wy 
lang \egak ¢ rAartsace. 3 
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have the honour to inform you that my 
has recently been drawn to the unsatisfactory 
which exists in regard to the legislation at 
force and which may be enacted from time to 
idea « Since the High Commission 
the Governor of Sarawak, the 
arawak, Mr. Grattan-Bellew, has 
on to this matter and has now pro- 
sidered views, 
the Sultan of 
and he alone (unless 
laws for the Government 


V 


with England) 
appointed in 


near to have been enacted 


the 
until one 
follows ach Enactment 
the top by the Resident. This 
place usually reserved for the 
The words "I assent" are, however, 
Signature may therefore merely 
: fact that the Enactment has 
fact been pa: i i she Sultan in Vouncil. 


WAS y 


Ave Brunei has no Vonstitution, and, although the 
Annual Report on the Se for 1948 affirms that the Assen 
of the Council is ¢ for the enactment of legislation, 
no authority for the statement can be found, and it can only 
be presumed that this was the arrangement made by the Resident 
and the Sultan, following upon tne 1906 Treaty. Enactments 
in this form,-if in fact enacted by the Sultan himself in 
of course, law in the State; but if Enactments 
in the absence of the Sultan, by the Resident in 
apparently has been the case more often than not 
doubts must be felt regarding their validity. 


The Sultan has 1 a) sly delegated his 
legislat ve powers to t ssidey t, even if he had, 
difficulty arises, as the ie Liebe of the Enactments 
do not purport to be pass he Resident in Council. 


Ci gh deo aseeeverette 


Eonourable A. Creech 
Pr irate Wrauie ens CGC ., 
Colonial Office, 
LONDON 


B. Enactments between 1906 and 1930 were revised 

and collated together in one book, There seems to be no 
statutory authority for this publication, although the book 
purports to be issued "by authority", This presumably 
means by the authority of the Sultan, The Court 
judicially notices all public statutes, and there is 

proba bly no doubt that the Court would accept the book 

of collected Knactments as authentic, Doubts however 

will arise if a printed copy of an Enactment subsequent to 
1930 should be produced in Court and be challenged by a 
party to a proceeding. The Court might not be prepared 

to accept it as authentic in view of the position which [I 
have outlined above, Further the printed copies of these 
Enactments do not purport to be printed by authority and do 
not bear any printer's name, There is no Government Gazette 
in Brunei, and it would seem that if an Enactment were to be 
challenged in Court it would, at the least, be necessary to 
produce a copy certified by the Resident in person, If the 
Enactment were also challenged on the ground that it was not 
in fact passed by the Sultan in Council it would also be 
necessary to prove that the Sultan had in some way delegated 
his legislative powers or that he had himself assented to the 
Enactment at some stage, 

Te It seems that, as an immediate measure to remedy 
this unsatisfactory position,the Enactments passed subsequent 
to 1930 and not repealed should be published in book form 
(without revision) similar to the 1930 book of Enactments, if 
this can be done within a reasonable time,and an Interpretation 
and General Clauses Ordinance enacted in or oper form by the 
Sultan himself in Council. This Enactment should contain 

a definition of "Sultan in Council", for example,*“Sultan in 
Council means the Sultan acting with the advice of the Council 
but not necessarily in the Council assembled% and a provision 
giving validity to the two books of Enactments,. At the same 
time a Government Printer should be appointed, and steps should 
be taken to issue a Government Gazette, 


Be The next step should be to pass a Revised Edition 
of the Laws Enactment and then to revise all the Enactments 
and Rules and Regulations of the State of Brunei. Once this 
has been done all doubt regarding the validity of the old 
Enactments wovld be permanently removed, If the proposals 
regarding the further employment of Mr, Hedges, made in my 
Staff Despatch No. 21 of llth August, 1949, are approved, this 
work could be undertaken when the revision of the Sarawak 
legislation is completed, 


Subsequently the Sultan should be advised to grant 
a * Constitution. 


10. While I am discussing the question of Brunei 
legislation I should, I think, inform you that in Brunei no 
legislative provision exists as to the law which should be 
applied in respect of matters which are not covered by any 
Enactment,. ‘The Federated Malay States! Law Adoption Enactment 

of 1939 applies in Brunei the Penal, Criminal Procedure and 
Civil Procedure Codes, and the Evidence Enactment of the former 
Federated Malay States; but no provision is made in respect of 
such important subjects as Sale of Goods, Negotiable Instruments, 
Torts and Trustees, The Courts, when such matters arise, 


probably/ soaan 


probably apply “nglish Law, although there is no authority 
for their so doing. It seems that an Enactment similar to 
the Application of Laws Bill which will be introduced at the 
next meeting of Council Negri (a copy of which is attached 
hereto) should also be introduced in Brunei. 


dle I think you will agree that these matters which 
fundamentally affect the legal and constitutional position 
in Brunei should be examined, and I should be very grateful 
for your advice and comments on the points which I have 
raised, 4t may well be that no question would be raised or 
challenge made for years to come, but, as High Commissioner 
for Brunei, I am not happy about the position, and would 
like it to be put on a proper footing as soon as possible. 
In view of the possibility of further proceedings in the case 
of Brooke vs, Brooke in which the Courts and Enactments of 
Brunei may be involved it seems more than ever necessary 
that any doubts which exist should be quickly resolved. 


[ have the heneur te be, 
mlslais 


Your obedient Servant, 


[Diese 


High Commissi oner for Brunei 


Scrrtement No. 29 DECEMBER 12, 1949. 


No. § 118—The following Ordinance passed at a meeting of 
the Council Negri held on the 22nd day of November, 1949, and 
assented to by His Excellency the Governor on the 25th day of 
November, 1949, is published for general information :— 


COLONY OF SARAWAK. 


No. 27 of 1949. 
I assent, 

D. G. STEWART, 
Governor and Commander-in-Chief. 
25th November, 1949. 
An Ordinance to amend and consolidate the law relating 

to the application in the Colony of the Common 
Law of England, the doctrines of equity 
and statutes of general application. 


| 12th December, 1949. | 


Enacted by the Governor of Sarawak with the advice 
and consent of the Council Negri— 


1. This Ordinance may be cited as the Application Satarhotitles: 
of Laws Ordinance, 1949. 


2, Subject to the provisions of this Ordinance and Application of 
save in so far as other provision has been or may hereafter ee 
be made by any written law in force in the Colony, the cehnaie 
common law of England and the doctrines of equity, statutes of 
together with statutes of general application, as adminis- eaters 
tered or in force in England at the commencement of this 
Ordinance, shall be in force in the Colony : 


Provided that the said common law, doctrines of Proviso. 
equity and statutes of general application shall be in force 
in the Colony so far only as the circumstances of the 
Colony and of its inhabitants permit and subject to such 
qualifications as local circumstances and native customs 
render necessary. 


3. Without prejudice to the generality of the pro- Application of 
visions of section 2 of this Ordinance and in amplification A¢ts specified 
thereof, the Acts of the Parliament of the United ™ “°°? 
Kingdom specified in the Schedule to this Ordinance shall, 
to the extent specified in the second column of the said 
Schedule, be in force in the Colony as from the date 
specified in the third column of the said Schedule, with 


Power to 
amend, vary 
oer add to 
Schedule. 


tepeal. 


COLONY OF SARAWAK GOVERNMENT GAZETTE. 


such formal alterations and amendments as may _ be 
necessary to make the same applicable to the circumstances 
of the Colony and, in particular, subject to the modifica- 
tions set forth in the fourth column of the said Schedule. 


4. The Council Negri may, by resolution, amend or 
vary the Schedule to this Ordinance and may add thereto 
any Act of the Parliament of the United Kingdom 
whether enacted before or after the commencement of this 
Ordinance. 


Law of Sarawak Ordinance is 


5. The 


repealed. 


SCHEDULE. 


hereby cap. 1. 


Shart trétle. 


Law Reform (Conti ibutory 


Negligence) Act, 1945. 


Hatent of 
application. 


The whole. 
‘ xcept sections 


Date of coming 
into force in 


the Colony. 


15th June, 


1945. 


Modifications. 


(i) In subseetion (7) of section 
1 the reference to the 


5 and 6. Carriage by Air Act, 1932, 
shall be read as a reference 
to the Carriage by Air 
Ordinance (Cap. 91). 

(ii) In sections 2 and 4. the 

Work- 

men’s Compensation Acts, 

1925 to 1943 and to sections 

thereof shall be 

references to the 


references to the 


read as 
Work- 
men’s Compensation Ordin- 
ance, 1949 (Ordinance No. 
4/49) and to the 
ponding 


corres- 
sections thereof, 
shall apply 


cause ot 


Section 1] 
where the 


Liaw Reform (Personal Sections 1, 3, 50th June, 
Mnjuries) Act, 1948. { and sub- 1948. 
section (1) of 
section 6. 50th 


only 
action 
aecrues on or atter the 


June, 1948. 


Passed 22nd day of November, 1949. 


RE MOLE. 
Clerk of Council Negri. 


Short title, 


Application of 
common law, 
doctrines of 
eqiity and 
statutes of 
general 
application. 


Proviso. 


Application of 
Acts specified 
in Schedule, 


4 Get) a Wt dD 
intituled 
An Ordinance to amend and consolidate the law relating 
to the application in the Colony of the Common 
Law of England, the doctrines of emity 
and statutes of general application, 
Enacted by the Governor of Sarawak with the advice 
and consent of the Council Negri - 
le This Ordinance may be cited as the Application 
of Laws Ordinance, 1949, 
Ze Sub ject to the provisions of this Ordinance 
and save in so far as other provision has been or may 
hereafter be made by any written law in force in the 
the common law of England and the dectrines of 
statutes of general application, 
or in force in England at the commencement 
this Ordinance, shall be in force in the Colony: 
Provided that the said common law, doctrines of 


equity and statutes of general application shall be in 


force in the Colony so far only as the circumstances of 


the Colony and of its inhabitants permit and subject to 
such qualifications as local circumstances and native 
customs render necessary. 

De Without prejudice to the generality of the 
provisions of section 2 of this Ordinance and in 
amplification thereof, the Acts of the Parliament of 
the United Kingdom specified in the Schedule to this 
Urdinance shall, to the extent specified in the second 
column of the said Schedule, be in ferce in the Colony 
as from the date specified in the third column of the 
said Schedule, with such formal alterations and 
amendments as may be necessary to make the same applicable 
to the circumstancesof the Colony and, in particular, 
sub ject to the modifications set forth in the fourth 


column of the said Schedule, 


Power to 4e Council Negri may, by resolution, amend 
amend, vary 

or add to er vary +t) schedule to this Urdinance and may add 
Schedule, 


~@ 


thereto y f of the Parliament of the United Kir dom 
whether e i before or after the commencement of 
this Ordinance, 


of Sarawak Ordinance is hereby Capels 


Extent of Nate Modifications 
tS ee 
appiication 


ud 


Ba a A 
he Volony. 


Taw Reform (¢ ibu The whole 15th June, (i) In subsection (7) 


Ra 
olic “ A / =% — 7 e . 
gilge except 1945.6 of section 1 the 
sections tee 
a @*y ) 
5 and 6, reference to the 
Carriage by 
19323) shadk 
as a reference to 
the G@arriage by Air 
Ordinance 
(Cap. 91) 


(ii) In sections 2 and 
4, the references to 
the Workmen's 

mpensation ActS, 

25 to 1943 and 


fe) 
2 


to sections thereof 


shall be read as 
references to the 
Workmen's Compens- 
ation Ordinance, 1949 
(Ordinance No. 4/49) 
and to the corres- 
ponding sections 
thereof. 


Law Reform (Personal Sections 1 30th June Section 1 shall 
Injuries) Act, 1948, 5,4 and 1948 apply only where the 
subsection (1) cause of action 
of section 6. 
accrues on or after 
the 30th June, 1948, 


Sir Kenneth Roberts-\/ray. 


I fear I have held up these papers for a long 
time. They are the last, as being the least urgent, 
of the papers which accumulated when I was wholly 
occupied with the Trinidad constitution. 


Jy 

2. Please see the despateh at (1) from which it 
appears that Brunei are worried about the validity 

of some of their laws (which are styled "EZnactments"). 


3. It appears that, subject to the Treaties, the 
Sultan is an absolute sovereign, and that the law 
making power must be vested in him. The Council 
has no legal status, or at least is not provided 
for in any written law. There is no constitution, 
or at least no written constitution, for the state, 
and the form and method of legislating are not pre- 
scribed anywhere. 


hh. Enactments are expressed to be made by the 
Sultan in Council, and are signed by the British 
Resident. In actual fact, however, nactments are 
sometimes passed by the British Resident in council, 
the Sultan himself not being a party to the pro- 
ceedings, although the Sultan has never expressly 
delegated his legislative powers to the Resident. 
Glearly the validity of laws which have been so 
passed by the Resident in Council is doubtful. 


5. By Article 1 of the Supplementary Agreement of 
4905/06, the advice of the British Resident must be 
taken and acted upon on all questions in Brunei, 
other than those affecting the Mohammedan religion, 
and probably the aoove system of legislation has 
grown up as a result of this. 


6. The enactments from 1906 to 1930 have been 
collected in a volume stated to have been published 
"by authority" (presumably the authority of the 
Sultan), although no statutory authority for the 
publication was ever given. According to the 
preface this volume contains all the Snactments in 
force on the Bist December, 1930. nactiments since 
1930 have not been collected and published in 

volume form, they do not purport to be published 

"by authority", nor do they bear any printer's name. 


7. The High Commissioner now sugsests thati- 


(a) the ‘mactments since 1930 should be 
published in a similar volume without revisio 


(b) an Interpretation and General Clauses 
Ordinance should be enacted in proper form 
by the Sultan himself in Council, containing 
a definition of the expression "Sultan in 
Council", and a provision giving validity to 
the two volumes; 


a Government Printer should be appointed, 
end a Government Gazette should be 
established and issued. (There is none at 
present); 


there should then be a Revised Edition of 
the Laws Enactment, followed by a Revised 
Rdition; 


the Sultan should then be advised to grant 
a Constitution. 
/(¢c) 


OF 
weF 
- / 


(c) and (a@) can, I think, be accepted without 
reservation. 


(a) is sugcested as an immediate measure to © 
remedy the present unsatisfactory position (despateh 
parae 7). But the present state of affairs has 
obtained for many yearsywithout disaster, and I should 
be inclined to risk allowing it to-continue for a little 
longer. I should, therefore, save time by cutting 
out (a) and push cn with (d) - i.e. the Revised Rdition. 


As suggested in (b) an Interpretation and Gereral 
Clauses Ordinance should be enacted, but I have two 
comments on the High Commissioner's proposals in this 
connection (despatch para. 7):- 


(4) It is not clear why the High Commissioner 
lays specisl stress on the fact that the 
Interpretation Ordinance will contsin a 
definition of "Sultan in Council". Such a 
@efinition would, of course, be useful in that 
it would clarify the meaning of those pro- 
visions of written law (such as s. 6 (1) of 
Rnactment No. 1 of 1947) which confer e 
power on “the Sultan in Council". Such a 
definition, however, even if read with the 
enacting words of Brunei laws, would not be 
sufficient (as the High Com iissioner may 
perhaps think) to establish ea particular 
method for the exercise of the legislative 
power, since ait present the legislative power 
is not conferred on, the Sultan in Council by 
any written law. If it be desired to pre- 
scribe a particular method for the enactment 
D- ngsvld [ol nel See hee OO \ of logislatiun, au interpretation Ordinance is not 
l-tutice fie Atcenany proeem} the appropriate law by which to make such pro- 
. yision.in any constitution which may be granted, 
hut see comients in (ii) below. 


(ii) The High CGomiiasioner also sugests that the “0 
Internretation Ordinance should give validity 
to the existing Enactments. I think some such 
provision is desirable. There must certainly 
be doubt as to the validity of Enactments 
passed by the Resident in Council in the 
absence of the Sultan (despatch para. )). 
It is necessary to abolish such doubts in 
respect of:= 


A. Laws which have already been enacted by the 
Resident in Council. 


These may be dealt with in the new Interpretation 
Ordinance. It would be a mistake, however, 

to admit that the laws in question are necessarily 
invalid; consequently the validity provision 
which is inserted in the Interpretation Ordinance 
should be expressed to be “for the avoidance 

of doubts". Its exact wording we nust leave 

to the High Comsissioner's advisers. 


B. Laws which may be enacted by the Resident in 
- Council in the future. 


If the enactment of laws by the Resident in 
Council is intended to be a permanent feature 
then the validity of such laws could be ensured 
by the insertion of an appropriste provision 
in whatever constitution may be granted to the 
State (see on (e) below). Clearly, however, 


/the 


the drawing up of a constitution will take 
a considerable time and it seems, there- 
fore, that if the Resident in Council is 
to continue on occasion to make laws as 

he has done in the pest, immediate steps 
ere necessary to regularise this procéss. 
I suggest, therefore, that at the same 
time as the new interpretation Ordinance 
is enacted the Sultan should also (as an 
interim measure pending the grant of a 
constitution) enact a law governing the 
exercise of his legislative powers which 
should expressly confer upon the Resident 
in Council a power to legislate if the 
Sultan should be absent or unable to act. 
Exactly what other provisions such a lew 
should contain we are not in a position 

to say since we do not have sufficient 
knowledge of conditions in Brunei. It 
mignt, however, provide for the con- 
stitution and powers of the Council and 
Might also enable the Resident to legislate 
by nimself in any case in which the :ultan 
declines to follow the Resident's advice, 
but I doubt if the law would be politically 
feasible and I know of no precedent for 

it in a protected state. 


(e) above suggests that a constitution should 
be granted by the Sultan. This is a nolicy 
question, but if it is decided that a constitution 
is to be granted, careful enquiry should be made in 
Brunei to ascertain, if it be possible to get any 
information upon the point, that the power to grant 
a constitution does in fact reside in the Sultan. 
If there is no evidence on this point in Brunei we 
could probably safely act on the analogy of the 
jStates of the Federation of Malaya since con- 
stitutions have been granted to all of these. I 
think that in each case the constitution was, in 
fact, granted by the Ruler but South-ast Asia 
Department should check this point. 


8. In paragraph 10 of the despatch the High 
Commissioner raised the question of what law the 
Court should apply in matters which are not covered 
by any enactment. He presumes that the Court 
would apply Mnglish law in such cases, but rather 
oddly does not tell us what law the Courts have in 
fact applied hithertc. He recommends an Appli- 
cation of Laws Enactment on the lines of the 
Sarawak Bill enclosed with his despatch, and I agree 
that something of the sort is required. The Penal, 
Criminal Procedure, and Civil Procedure, Codes 
and the “vidence Enactment of the former Federal 
Malay States already applied in Brunei - these are 
based on indian legislation, and consideration 
might perhaps be given to the express application 
of the indian Contract Act as being more suitable 
for a State such as Brunei than English law. I 
notice incidentally that,although His khajesty is 
granted exclusive civil and criminal jurisdiction 
over British subjects and their property by 
Article VII of the Agreement of 17th September, 1888 
this does not appear to be reflected in the Courts 
Bnactment of Brunei (No. 1 of 1908). Do you think, 
therefore, that either the new interpretation Ordina) 
ce or the new Application of Laws Ordinance referred 
to above should contain a provision to the effect 
that the law of Brunei is to be read subject to the 
/provisions 


provisions of the Treaties with His Majesty? 


MePetrie. 


2gth June, 1950. 
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